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Annual Meeting

The 1984 annual meeting will be held 19-21 October at the Gateway
Hilton Hotel in Newark, New Jersey. Frequent and rapid transportation
to downtown Manhattan is available from the hotel. Costs will be $62

single and $77 double occupancy.

Ad Hoc Planning Committee

As you know, at the annual meeting on October the Society's board
of directors requested President Arnold to appoint an ad hoc planning
committee to investigate various financial matters.

The committee's charge falls into two broad categories: 1) the So-
" ciety's relationship with Law and History Review, and 2) proposals to
streamline the administrative operations of the Society. 1In particu-
lar, Russell Osgood has suggested that the Society assume part of the
financial responsibility for his editorial assistant at Cornell. Hank
Bourguignon has suggested that the offices of Secretary and Treasurer
be combined, or that the Society hire an Executive Director. Both of
these matters raise the possibility of a dues increase. The committee's
report will be submitted to the board at its annual meeting next Octo-
ber. Committee members are: James W. Ely, Jr., Chairman, Henry J.
Bourguignon, L. Lynn Hogue, Thomas A. Green, Milton M. Klein, John S.
Beckerman, Charles Donahue, Jr., Stanley N. Katz, Alfred S. Konefsky.

NEWS NOTES

National Humanities Center Fellowships

The National Humanities Center, located in the Research Triangle
Park of North Carolina close to the Duke University campus and Chapel
Hill, supports advanced study in history, philosophy, literature, and
other fields of the humanities. Its Fellows, including both senior
scholars and young scholars several years beyond the doctorate, pursue
research and writing in residence at the Center. Fellows have come
from all regions of the United States and from 17 other nations. In
addition to scholars from fields normally associated with the humani-
ties, representatives of the natural and social sciences, the arts,
the professions, and public life are welcome to apply for fellowships.

While pursuing their individual projects, Fellows may take part in
various other activities at the Center. They are invited to organize
interdisciplinary seminars on areas of mutual concern. Though most
seminars emerge from the shared concerns of Fellows in residence, the
Center has received support for 3 to 5 scholars to form a seminar in
1985-86 on historical, philosophical, or cultural contexts of the A-
merican Constitution on the occasion of its bicentennial. Lectures by
Fellows and visitors also provide opportunities for collegial discourse,
and the Center occasionally organizes conferences on topics in the hu-
manities. The Center's radio program, 'Soundings," featuring
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conversations with scholars, is broadcast weekly on 250 public and com-
mercial stations.

The Center admits 35 to 40 Fellows annually. Most fellowships are
for the academic year, September to May, though a few are available
for the fall or spring semester. il

The amount of fellowship stipend is based on a scholar's usual aca-
demic salary. Many Fellows have partial funding in the form of sabbat-
ical salaries or grants from other sources and receive from the Center
the difference between that funding can their usual salaries. All Fel-
lows are given travel expenses to and from the Center for themselves

and their families.

The deadline is 15 October 1984. (PLEASE NOTE CHANGE OF APPLICATION
DEADLINE FROM PREVIOUS YEARS.) For information and application material
write Kent Mullikin, Assistant Director, National Humanities Center, 7
Alexander Drive, Research Triangle Park, North Carolina 27709.

American Journal of Legal History

The Journal announces new subscription rates effective 1 January
1984, of $12.00 for domestic and $14.00 for foreign subscribers. Sub-
scriptions and requests for information on the purchase of back issues,
advertising rates, etc., should be sent to John M. Lindsey, Business
Editor, American Journal of Legal History, Temple University School of
Law, 1719 North Broad Street, Philadelphia, Pennsylvania 19122.

Atlanta Symposium

A symposium entitled Researching the Federal Courts in the South,
1789 - Present, will be held in Kt%anta 17-18 May 1984.

The symposium, sponsored by the Atlanta Regional Archives Branch of
the National Archives in conjunction with Emory University School of
Law and the Eleventh Circuit Historical Society, will focus on recent
research involving political, constitutional, and socio-economic cur-
rents found in the litigation records of Southern Federal Courts.-

For further information contact Gayle Peters, Regional Archives
Branch of General Services Administration, at 1557 St. Joseph Avenue,
East Point, Georgia 30344, telephone (404) 763-7477.

SAWH Prize Funds

The Southern Association of Women Historians announces the decision
of its members to establish two prizes for publication and to solicit
contributions to an endowment to support these prizes. Each prize will
be awarded every two years and will consist of 2500 and a plaque. The
Julia Cherry Spruill Publication Prize in Southern Women's History will
be for the best published work (book or article) in the history of
Southern women. The Willie Lee Rose Publication Prize in Southern His-
tory will be for the best book in Southern history authored by a woman.

The Southern Association of Women Historians is a tax exempt




organization and all contributions are tax deductible. Contributors
may specify to which fund they are contributing, but a general contri-
bution to the Prize Endowment will allow flexibility. Checks should
be made out to the Southern Association of Women Historians and sent
to Professor Judith F. Gentry, Department of History, University of
Southwestern Louisiana, Lafayette, Louisiana 70504.

University of Western Ontario Seminar

Following upon the highly-successful seminar in June 1983, the Fac-
ulty of Law at the University of Western Ontario is pleased to announce
that a second seminar in modern legal history will be held from Sunday,
3 June, to Friday, 8 June 1984. ‘

The purpose of this seminar is to introduce members of Canadian and
American law faculties and social scientists to the study and use of
legal history. Attention will be paid to selected aspects of Canadian,
United States, and English legal history. The intention is not to pre-
sent a specialist conference for legal historians but to educate law
professors and historians about legal history in a preliminary way.

The faculty for 1984 will include the following: David H. Flaherty,
Professor of History and Law, The University of Western Ontario;
Robert W. Gordon, Professor of Law, Stanford Law School; R.C.B. Risk,
Professor of Law, Faculty of Law, University of Toronto; and David
Sugarman, Reader-in-law, School of Law, Middlesex Polytechniec, London,
UK. Sugarman is also research director, British Institute of Securi-
ties Laws, Jesus College, Cambridge.

The cost per participant, inclusive of tuition, accommodation, and
meals will be $400 Canadian. A detailed brochure will be available in
the late fall of 1983. Applications for participation should be sent
to the seminar director, David H. Flaherty, Seminar Director, Depart-
ment of History, University of Western Ontario, London, Ontario, N6A
5C2, Canada, telephone (519) 679-2800.

N-Y. H.S. Seminar Seeks Papers

The New-York Historical Society is organizing a conference on the
subject, "The Law in America, 1607-1861." The Program Committee wel-
comes proposals dealing with any aspect of American legal history and
historiography before the Civil War. The conference, which is being
organized to commemorate the 250th anniversary of the trial of John
Peter Zenger, will take place 17 and 18 May 1985. Anyone who would
like to present a paper should submit a proposal by 15 September to
the Program Committee, c/o Conrad E. Wright, New-York Historical So-
ciety, 170 Central Park West, New York, New York 10024. Submissions
should be sufficiently detailed to enable the committee to make in-
formed choices and to arrange sessions that include compatible papers.
The committee will notify all applicants of its decisions by 15 Octo-
ber. Those whose proposals are approved must submit their papers in
final form no later than 15 March 1985.




Napoleonic Code Students

Students of the Napoleonic Code of Laws are invited to join a new
French organization, the Association for the Preservation of Napoleonic
Monuments. Historians and those who love the richness of history, es-
pecially of this epoch, are cordially invited to assist the "Associa-
tion" by becoming members and/or by actively joining the numerous ef-
forts underway. At this time a Bulletinde Liaison is published every
four months. There is also a yearly meeting in Paris, conveniently
scheduled for 3 December, the day after the annual ceremonies commem-
orating the coronation of Napoleon I and of Josephine in 1804 and the
Battle of Austerlitz in 1805.

The small committee of dedicated people who coordinate the activities
of this non-profit and benevolent association will welcome inquiries
from individuals and organizations. For information write to Dr. John
B. Webster, 13 Avenue Boudon, 75016, Paris, France.

The Newberry Library

The Newberry Library in Chicago will be open for service only for
library-funded fellows and participants in its academic programs from
May through September 1984. Because of its complete renovation of the
original TSQB Henry Ives Cobb building, it will be unable to serve the
general public during the summer. Normal operations will be resumed
in October with expanded facilities for readers, new offices and semi-
nar rooms for research programs, and two new exhibit galleries.

Anyone plannin% work at the Newberry from now until October should
call the Library for a report on the situation before coming. (312)
943-9125 will provide a regularly updated progress report as well as
warning about service interruptionms.

Western Canada Law Conference

The Humanities Institute of the University of Calgary hosted the
first conference on the history of the law in Western Canada 25-27
April 1984. Entitled the "Western Canadian Legal History Conference,"
it was organized by Professors Louis Knafla of the Department of His-
tory and John McLaren of the Faculty of Law. The major topics of the
conference included the history of the control of morality in the
prairie provinces, of native rights in the west and north, of re-
source rights and development, and of frontier government and justice.

NEWS OF MEMBERS

FRANCIS STEPHEN RUDDY was nominated by the President last April to serve
a two-year term as a member of the Board of Directors of the African De-
velopment Foundation. His appointment was confirmed by the Senate on

14 September.

-



SUSAN R. FALB has been appointed by FBI Director William H. Webster as
the first Historian of the Federal Bureau of Investigation. She will
provide assistance to those seeking historical or archival information
about the FBI. She can be contacted at: Room 7883, J. Edgar Hoover
Building, Federal Bureau of Investigation, Washington, D.C. 20535, tel-
ephone (202) 324-5385.

JAMES W. ELY, Jr., is the co-author, with Jon W. Bruce and C. Dent
‘Bostick, of Cases and Materials on Modern Property Law published re-
cently by West Publishing Company In their American Casebook series.

PROCEEDINGS OF THE 1983 ANNUAL MEETING

The thirteenth Annual Meeting of the Society was held 21-22 October
1983 in the Hilton Hotel, Baltimore, Maryland. The following sessions
were included in the program:

Law and Society in Yorkshire

SUE SHERIDAN WALKER discussed the value to the legal historian of
two volumes recently published by the Yorkshire Archeological Society
of proceedings of the Wakefield Manor court in the fourteenth century.
In her conclusion she stated that "The needs of specialisation may seem
ill met by the suggestion that historians must read plea rolls in Chan-
cery Lane, manoria% records in some remote archive,and then travel to
the ecclesiastical close to read church court records. Yet the hand-
writing on all the rolls is similar and by selecting years when the
records are especially complete the task becomes more feasible. And
even those of us with a strong aversion to 'sampling' may have to re-
consider the advantages of reducing mountains of parchment to a more
manageable proposition. Legal historians would, I think, reap not in-
considerable rewards for their pains."

JAMES W. ELY, Jr., discussing the working of the poor laws in the
West Riding in the eighteenth century, observed that the parishes, on
whom the main burden Of poor relief fell, were usually willing to help
their own unfortunates but went to great lengths to avoid becoming re-
sponsible for anyone perceived as an outsider or as having fallen into
poverty through indolence or immorality. A great many removals of pau-
pers from parishes occurred as a result, and a substantial majority of
those removals were later quashed by quarter sessions, meanwhile pro-
viding much gainful employment for attorneys.

MICHAEL LANDON in his commentary observed that the study of local his-
tory sources could certainly contribute a great deal to our understand-
ing of the broader historical picture in any given period. At the same
time, however, local history must not be studied in isolation but rather
in the context of such major events as the Black Death, the Hundred
Years War, the Seven Years War, and the start of the Industrial Revolu-
tion.




Brief Communications

‘I. EILEEN SPRING questioned Lawrence Stone's seminal theory of
family development which depends heavily upon a use of law. It por-
trays the family changing as facilities for entailing estates change,
its essential point being that the decline of patriarchy is indicated
by the development of the strict settlement. By looking at the move-
ment of jointures and portions she found that the strict settlement
represents, on the contrary, a strengthening of the aristocratic and
patriarchal family. Moreover, by taking note of an earlier and quite
different theory of family development that was also drawn out of the
strict settlement, she suggested that historians have become predis-
posed to find change in the family too much and too early.

II. A.E. KEIR NASH presented an ambitious prospectus outlining his
" most recent project, "A History of Southern Law, 1800-1915." He dis-
cussed a variety of components he foresaw as essential to this seminal
work, particularly the legal history of slavery. )

STEVEN R. BOYD discussed the attempts of states during the era of the
Early Republic to circumvent the obligation of contracts clause. These
attempts met a modest degree of success and proved to be legally inno-
vative, according to Boyd.

CHRISTOPHER N. FRITSCH spoke generally about his master's thesis
project which centers around the legal practice of John Adams.

This session once again proved the value of the Brief Communications
concept with numerous questions and lively comments addressed to the
speakers.

Scandinavian Legal History

DITLEV TAMM of the Faculty of Law at the University of Copenhagen
presented the first paper, titled "An Early European Code: The Danish
Code of 1683 in an International Context.' He described the code, the
first in a new epoch of European law, and then traced its later influ-
ence in other European countries.

KJELL A. MODEER of the Faculty of Law at Lund University discussed
"The Lawyer in a New Society: The Legal Profession in Sweden during
the Second Half of the Nineteenth Century." He concluded that during
this period the Swedish legal profession increased in importance and
in numbers of lawyers and also established the first national bar as-
sociation.

CLAES PETERSON of the Faculty of Law at the University of Stockholm,
while praising both papers, offered suggestions to supplement the re-
" search already completed. Because the papers stressed the importance
of ideas in law, he believed that they would benefit from broader per-
spectives: Peterson's in the context of time, and Modeer's in the con-
text of the "total social system." ‘

" Women and Work

In her paper entitled '"Muller v. Oregon Reconsidered: The Origins
of a Sex-Based Doctrine of Liberty of Contract,' NANCY ERICKSON




demonstrated, through exploration of contemporary treatises and state
and Supreme Court cases, that traditional gender ideology limited the
concept of liberty of contract from its outset, and concluded that
those influences, rather than the Brandeis brief submitted in Muller v,
Oregon, probablﬂ account for the sex-based excePtion to liberty of con-
tract used by the Court in that case to uphold "protective" maximum
hours legislation for women.

JOY SCIME demonstrated, in 'Section 213 of the 1932 Economy Act: Gov-
ernment Policy, Working Women and Feminism," that a "neutral' anti-
nepotism law passed by Congress during the depression was intended to
and did exclude married women from federal employment and led to termi-
nation of women, many of whom were long-time government employees. She
delineated the sexist ideology that led to the law's passage and dis-
parate enforcement as well as divergent arguments in opposition to Sec-
- tion 213 offered by pro-ERA and anti-ERA feminists.

JANE DEHART MATTHEWS, commenting on the papers, noted that while sex-
role ideology underlay both 'protective' legislation and Section 213,
the motive behind the former was protection of women from exploitation
while the latter self-consciously sacrificed the interests of working
women. Ultimately, however, she concluded that there was no contradic-
tion between the stance taken by the Court in Muller and the Economy
Act provision because both underscore the weakness of womens' position
in the labor market, how fundamentally at odds the interest of women and
family have been and how far we have to go in restructuring work and
family in ways that will benefit women, children, and men.

PRISCILLA RUTH MACDOUGALL, in her comments, asserted that the Bran-
deis brief was probably influential in the Muller case, but agreed with
Nancy Erickson that it was not necessary to the decision given the over-
whelming authority existing at the time. She pointed out that Section
213, although barely mentioned in history books, reflected the phenome-
non existing across the country in the 1930s, of school boards and pub-
lic and private employers firing or refusing to hire married women.

The attitudes expressed by the Court in Mul%er and its predecessors,
and the discrimination against married women evidenced by Section 213,
are still with us, she concluded, and are being fought pursuant to Ti-
tle VII of the 1964 Civil Rights Act and other laws prohibiting dis-
crimination on the basis of sex and marital status. '

Dimensions of Judicial Biography

Professor DONALD M. ROPER offered a series of questions that readers
may properly expect to find answered in judicial biographies, and that
biographers should seek to discover about their subjects. Among the
areas touched upon were the origins of judges' convictions about public
policies and how they themselves viewed the judicial function, how they
used precedents, and what were their concepts of justice. Professor
Roper noted that biographers frequently ignore the private lives of the
judges about whom they write, sometimes do not address the nuances of
the political, social, and economic climates that affect a judge's ju-
risprudence, and often too scrupulously avoid making moral judgments.
He illustrated his talk by referring to dozens of biographies and auto-
biographies, ranging from little-known state court judges to Justices
of the United States Supreme Court who have been written about more,



perhaps, than is necessary.

The commentators were all scholars who have written and are writing
judicial biographies. 1In addition to responding to Professor Roper's
paper, they described their current work. KENT NEWMYER talked about
Joseph Story, whose biography he has recently completed. GERALD GUN-
THER told how he dealt with questions about Learned Hand and his court.
J. WOODFORD HOWARD described the challenges he is encountering in his
study of Harold Medina, a living judge. Many in the audience of more
than forty people joined in a lively discussion after the formal pre-
sentations of the papers.

J.S. COCKBURN set forth a central theme of his forthcoming book on
Home Circuit criminal assizes, 1558-1625. He argued that the bench was
so much in control of criminal trials that the jury was almost reduced
_ to a nullity. Cockburn marshalled evidence regarding many aspects of
criminal procedure. Trials moved quickly; each jury was left to re-
solve a large number of cases without opportunity to review the evi-
dence; judges made their opinions known and reserved the right to sen-
tence defendants (to being whipped) whom juries had acquitted. After
1575 the bench did not bind over juries to appear in Star Chamber, evi-
dence, Cockburn argued, that juries nearly always did what the bench
wanted them to do. By allowing "plea bargains," the bench avoided
trial in many cases that might have provoked juries to exercise dis-
cretion. 1In sum, the Elizabethan and Jacobean institution of trial by
jury was a far cry from the independent judgment by peers that it later
came to be.

JOHN BEATTIE portrayed the eighteenth century jury as an important
and at least quasi-independent institution. He drew upon several of
the findings related in great detail in his forthcoming book on crime,
courts, and penology in England, 1660-1800. Beattie suggested that
the jury underwent important changes in the early eighteenth century:
authorities devised means to secure more experienced jurors; changes
in penology -- in the direction of greater flexibility and a more se-
vere lesser sanction (transportation as opposed to whipping or brand-
ing) -- made jury-based mitigation of capital sanctions tolerable.
Beattie argued that despite the speed of eighteenth-century trials
and the brevity of the jury's huddle to reach a verdict, juries were
not simply following judicial orders. Rather, judge and jury shared
the same perspective and they typically agreed on the appropriate out-
come. Sentence, not guilt, was mainly at issue, and the cases fit
fairly simple patterns that the experienced jurors, led by their fore-
man, could resolve almost immediately.

THOMAS A. GREEN suggested that Cockburn's depiction of the late-six-
teenth and early-seventeenth-century jury is overdrawn. He agreed
that the bench exercised considerable control, but he argued that ju-
dicial "control" was in part the result of judicial acceptance of long-
standing patterns of jury behavior. In this sense, the jury exercised
a silent power that judges could not ignore without risking a challenge
to their control. Moreover, Cockburn's evidence that the bench sen-
tenced defendants whom juries acquitted is, itself, evidence of jury
independence, and recourse to plea bargains suggests judicial doubts
about securing convictions at the capital level. Jury "inexperience"
is difficult to assess: those serving at assizes for the first time
might have sat previously at quarter sessions or on any of many other
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kinds of juries.

Green agreed with Beattie on most points. He suggested, however,
that jurors may have thought themselves even more independent than
they in fact were. Judicial influence was subtle, but important.
Green pointed to contemporary tracts by observors who were clearly
misled into thinking that jurors exercised very great independence,
and he suggested that judge and jury operated in a culture where mu-
tual expectations constrained them both. On the other hand, Green
argued, while judge and jury shared the same perspective in the com-
mon-run felonies that Beattie examined, they did not do so in politi-
cal cases. Judicial acquiescence in jury-based mitigation in homicides
anditheft came back to haunt the bench;in e.g., seditious libel prose-
cutions.

‘ The University of Baltimore School of Law hosted a reception for
members of the Society in their Library at 5:00 p.m. on the 21st.

Later that same evening the University of Maryland School of Law
were the hosts for a "Brandy Sip" and a tour of the catacombs of the
old Westminister Church, burial place of Edgar Allan Poe.

The General Address was given on the 22nd. by Professor Harold W.
Hyman of Rice University who spoke on 'The War Powers at the Bicen-
tennial: Still 'Our Main Reliance'?"

It is hoped that reports on the other sessions will be available
for the autumn issue of the NEWSLETTER.
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ANNOUNCEMENT

University of Wisconsin-Madison
Legal History Program
1984 Summer Seminar

The Legal History of the American Family

July 23-August 3, 1984

The Legal History Program announces its 1984 summer program. The
National Endowment for the Humanities has renewed funding for the
Legal History Program for three years (1984-1986). The program's
research topic will be the legal history of the American family., A
two-week seminar will be held in Madison from July 23 -August 3,
1984, at which distinguished lawyers, historians and social
scientists will gather to construct a common framework and agenda
for further work in the legal history of the American family. The
focus will be on the changing pictures of family life presented by
American legal institutions. Specific papers will be prepared by
invited speakers, and a volume of these papers will be published.

Seminar Directors for 1984 are Martha Fineman (Law), Dirk Hartog
(Law) and Stanley I. Kutler (History). They will be assisted by the
core group consisting of Joe Handler, Willard Hurst, Margo Melli,
David Trubek, and Mark Tushnet.

Program events are open to the public. For further information
contact:

Stanley Kutler, Director
Legal History Program
Department of History

4243 Humanities
University of Wisconsin-Madison
Madison, WI 53706
Phone (608) 263-1835



